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GENERAL CONDITIONS AND INSTRUCTIONS TO BIDDERS - 

ELECTRONIC BIDDING

1.
SUBMISSIONS OF BIDS:

a.
Bids are requested for the item(s) described in the Invitation for Bids Cover Sheet, the Bid Form for the Procurement of Supplies (or Bid/Statewide Contract For Supplies form) and all the documents referenced on these forms (collectively called the IFB).  Bidders must complete the Bid Form for the Procurement of Supplies (or Bid/Statewide Contract For Supplies form), including:  name and address of Bidder; federal identification number or social security number; license or registration number, if applicable; Bidder contact person; telephone and fax number; e-mail and web address; prompt payment discount (if any); days required for delivery following receipt of the award; and Bid prices.  In the “Bidder/Contractor’s Signature” boxes on the form, Bidders must include the printed name(s) of the individual(s) authorized to sign the bid on behalf of the bidder.  The appearance of a printed name(s) of a person(s) authorized to sign for the bidder in these boxes shall constitute a signature by those individuals.  

b.
The Department of General Services has issued this Invitation For Bids through _______________ (the “Electronic Transaction System”).  After Bidders electronically receive, complete and sign the Bid Form for the Procurement of Supplies (or Bid/Statewide Contract For Supplies form), Bidders must submit the form through the Electronic Transaction System in accordance with the Electronic Transaction System instructions prior to Bid Opening Time and Date.  It is the responsibility of each Bidder to ensure that its Bid is sent to the Department of General Services through the Electronic Transaction System prior to the date and time set for the opening of Bids.  No Bid shall be accepted if it is electronically sent to the Department of General Services, using the Electronic Transaction, after the date and time set for the opening of Bids.

c.
Bids must be firm.  If a Bid is submitted with conditions or exceptions or not in conformance with the terms and conditions referenced in the IFB, it shall be rejected.  The Bid shall also be rejected if the items offered by the Bidder are not in conformance with the specifications as determined by the Department of General Services.

d.
All Bidders specifically agree as follows:

1)
No handwritten signature shall be required in order for the Bid or contract to be binding and legally enforceable.  The bidder’s insertion of the printed name of an individual(s) authorized to sign on behalf of the bidder in the boxes for “Bidder/Contractor’s Signature” shall constitute the signature for the Bidder.  The Commonwealth signature on the contract or purchase order form may be either handwritten or printed.

2)
No writing shall be required in order to make the Bid or contract legally binding.  Bidders shall not contest the validity or enforceability of a Bid or contract which is issued through the Electronic Transaction System under the provision of a statute of frauds or any other applicable law relating to whether certain agreements must be in writing and signed by the party bound thereby.  Any Bid or contract issued through the System, if introduced as evidence on paper in any judicial, arbitration, mediation, or administrative proceeding will be admissible as between the parties to the same extent and under the same conditions as other business records originated and maintained in documentary form.  Bidders shall not contest the admissibility of copies of genuine Bids or contracts under either the business records exception to the hearsay rule or the best evidence rule on the basis that the Bid or contract was not in writing or signed by the parties.  A Bid or contract is deemed genuine for all purposes if it is transmitted through the Electronic Transaction System to the location designated for such documents and electronic acknowledgement is required.

3)
If a change or error in a Bid or contract occurs in a transmission between a bidder and the Department of General Services, the following rules apply:


a.
The bidder and the Department of General Services agree to use the Electronic Transaction System security procedure to detect changes or errors.


b.
If one party has conformed to the Electronic Transaction System procedure for detecting changes or errors and the other party has not, and the nonconformant party would have detected the change or error had the party also conformed, the conformant party may avoid the affect of the changed or erroneous electronic record.


c.
If a Bidder makes an error in the submission of its Bid through the Electronic Transaction System and the Electronic Transaction System did not provide a reasonable opportunity for the prevention or correction of the error, the bidder may avoid the effect of the erroneous electronic Bid if, at the time the Bidder learns of the error, the bidder:


(i)
promptly notifies the Department of General Services of the error and of the Bidder’s intent not to be bound by the electronic Bid received by the Commonwealth;


(ii)
takes reasonable steps, including steps which conform to the Department of General Services’ reasonable instructions, to return to the Department of General Services or, if instructed by the Department of General Services, to destroy the consideration received, if any, as a result of the erroneous electronic Bid; and 


(iii)
has not used or received any benefit or value from the consideration, if any, received from the Department of General Services.


d
If neither subparagraph (a) nor subparagraph (b) applies, the change or error has the effect provided by law and the contract.

2.
QUESTIONS:  Any questions concerning conditions and specifications must be directed to the Department of General Services, to the attention of the Buyer referenced on the IFB.

3.
BIDDER’S REPRESENTATION AND AUTHORIZATION:

a.
Each Bidder, by making its Bid, understands, represents, and acknowledges that:

1)
The Bidder has read and understands the terms and conditions of the IFB and the Bid is made in accordance with those terms and conditions.

2)
The item(s) offered in the Bid will be in conformance with the specifications referenced on the IFB without exceptions.

3)
The price(s) and amount of the Bid have been arrived at independently and without consultation, communication, or agreement with any other contractor, bidder, or potential bidder.

4)
Neither the price(s) nor the amount of the Bid, and neither the approximate price(s) nor the approximate amount of the Bid, have been disclosed to any other firm or person who is a bidder or potential bidder, and they will not be disclosed before Bid opening.

5)
No attempt has been made or will be made to induce any firm or person to refrain from bidding on the contract, or to submit a bid higher than the Bid, or to submit any intentionally high or noncompetitive bid or other form of complementary bid.

6)
The Bid is made in good faith and not pursuant to any agreement or discussion with, or inducement from, any firm or person to submit a complementary or other noncompetitive bid.

7)
To the best of the knowledge of the person signing the Bid for the Bidder, the Bidder, its affiliates, subsidiaries, officers, directors, and employees are not currently under investigation by any governmental agency and have not in the last four years been convicted or found liable for any act prohibited by State or Federal law in any jurisdiction, involving conspiracy or collusion with respect to bidding on any public contract, except as disclosed by the Bidder in its Bid.

8)
Neither the Bidder, nor any subcontractors, nor any suppliers are under suspension or debarment by the Commonwealth, or any governmental entity, instrumentality, or authority, and if the bidder cannot so certify, then it shall submit, along with the Bid, a written explanation of why such certification cannot be made.

9)
To the best of the knowledge of the person signing the Bid for the Bidder, and except as otherwise disclosed by the Bidder in its Bid, the Bidder has no outstanding, delinquent obligations to the Commonwealth including, but not limited to, any state tax liability not being contested on appeal or other obligation of the Bidder that is owed to the Commonwealth.

10)
The Bidder has not, under separate contract with the Department of General Services, made any recommendations to the Department of General Services concerning:  the IFB, the need for the supplies described in the IFB, or the specifications for the supplies described in the IFB.

11)
All information provided by, and representations made by, the Bidder in the Bid are material and important and will be relied upon by the Commonwealth in awarding the contract.  Any misstatement shall be treated as fraudulent concealment from the Commonwealth of the true facts relating to the submission of the Bid.  A misrepresentation shall be punishable under Section 4904 of Title 18 P.C.S.A.

b.
Each Bidder, by making its Bid, authorizes all Commonwealth agencies to release to the Commonwealth information related to liabilities to the Commonwealth including, but not limited to taxes, unemployment compensation, and workers’ compensation liabilities.

c.
If an award is made to the Bidder, the Bidder agrees that it intends to be legally bound to the contract which is formed electronically, through the Electronic Transaction System, between the Commonwealth and the Bidder.

4.
PRICES:  The successful Bidder will be required to provide the awarded items at the prices quoted in its Bid.

5.
APPROVED EQUAL:  Whenever an item is defined in this invitation for bids by trade name and catalogue number of a manufacturer or vendor, the term “or approved equal,” if not inserted therewith shall be implied.  Any reference to a particular manufacturer’s product either by trade name or by limited description is solely for the purpose of more clearly indicating the minimum standard of quality desired, except where a “no substitute” is requested.  When a “no substitute” is requested, the Department of General Services will consider Bids for the referenced product only.  The term “or approved equal” is defined as meaning any other make which, in the sole opinion of the Department of General Services, is of such character, quality, and performance equivalence as to meet the standard of quality of products specified for which it is to be used equally as well as that specified.  A Bidder quoting on a product other than the referenced product shall:  a) furnish complete identification in its Bid of the product it is offering by trade name, brand and/or model number; b) furnish descriptive literature and data with respect to the substitute product it proposes to furnish; and c) indicate any known specification deviations from the referenced product.

6.
ALTERNATES:  A Bidder who wants to offer an alternate must notify the Department of General Services (attention the Buyer referenced on the IFB) in writing, at least five (5) days prior to the scheduled Bid opening, that the Bidder intends to offer an alternate in its Bid.  An “alternate” is a product which deviates from the requirements of the specifications in its composition, qualities, performance, size dimension, etc.  The written notification from the Bidder must include a complete description of the alternate and must identify the product’s deviations from the specifications.  Upon receipt of the notification, the Department of General Services will determine whether the alternate is acceptable.  If the Department of General Services, in its discretion, determines that the alternate is acceptable, the Department of General Services will issue a change notice to the invitation for bids which revises the specifications.  If no change notice is issued revising the specification, a Bid offering the alternate will not be considered for award.

7.
NEW EQUIPMENT:  Unless otherwise specified in the IFB, all products offered by Bidders must be new or remanufactured.  A “new” product is one which will be used first by the Commonwealth after it is manufactured or produced.  A “remanufactured” product is one which:  1) has been rebuilt, using new or used parts, to a condition which meets the original manufacturer’s most recent specifications for the item; 2) does not, in the opinion of the Department of General Services, differ in appearance from a new item; and 3) has the same warranty as a new item.  Unless otherwise specified in the IFB, used or reconditioned products are not acceptable.  This clause shall not be construed to prohibit Bidders from offering products with recycled content, provided the product is new or remanufactured.

8.
MODIFICATION OR WITHDRAWAL OF BID:

a.
Bid Modification or Withdrawal Prior to Bid Opening.  Bids may only be modified or withdrawn by written notice received by the Department of General Services through the Electronic Transaction System prior to the exact hour and date specified for Bid opening.  The written notice shall specifically identify the Bid to be modified or withdrawn and shall be electronically signed by the Bidder.  The bid modification or withdrawal must be received through the Electronic Transaction System.  Modifications or withdrawals of Bids received after the exact hour and date specified for receipt of Bids shall not be considered, except as provided below.

b.
Bid Withdrawal After Bid Opening.  Bidders are permitted to withdraw erroneous Bids after Bid opening only if the following conditions are met:

1)
The Bidder submits a written request for withdrawal.

2)
The Bidder presents credible evidence with the request that the reason for the lower Bid price was a clerical mistake as opposed to a judgment mistake and was actually due to an unintentional arithmetical error or an unintentional omission of a substantial quantity of work, labor, material, or services made directly in the compilation of the Bid.

3)
The request for relief and supporting evidence must be received by the Buyer for the Department of General Services referenced on the IFB within three (3) business days after Bid opening, but before award of the contract.

4)
If the error occurs in transmission through the Electronic Transaction System, the Bidder must follow the instructions in 1.d.(3) above.

5)
The Department of General Services shall not permit a Bid withdrawal if the Bid withdrawal would result in the award of the contract on another Bid of the same Bidder, its partner, or a corporation or business venture owned by or in which the bidder has a substantial interest.

6)
If a Bidder is permitted to withdraw its Bid, the Bidder cannot supply any material or labor or perform any subcontract or other work agreement for the awarded contractor, without the written approval of the Department of General Services.

c.
Firm Bid.  Except as provided above, a Bid may not be modified, withdrawn, or cancelled by any Bidder for a period of sixty (60) days following the time and date designated for Bid opening, unless otherwise specified by the Bidder in its Bid.  If the lowest responsible Bidder, as determined by the Department of General Services, withdraws its Bid prior to the expiration of the award period or fails to comply with the requirements set forth in the IFB including but not limited to any requirement to submit performance or payment bonds or insurance certificates within the required time period, the Bidder shall be liable to the Commonwealth for all costs and damages associated with the re-award or re-bid including the difference between the Bidder’s price and the actual cost that the Commonwealth pays for the awarded items.

d.
Clarification and Additional Information.  After the receipt of Bids, the Department of General Services shall have the right to contact Bidders for the purpose of seeking:


1)
Clarification of the Bid which confirms the Department of General Services, understanding of statements or information in the Bid or;


2)
Additional information on the items offered; provided the IFB does not require the rejection of the Bid for failure to include such information.

9.
REJECTION OF BIDS:  The Department of General Services reserves the right to reject any and all Bids, to waive technical defects or any informality in Bids, and to accept or reject any part of any Bid if the best interests of the Commonwealth are thereby served.

10.
AWARDS:  Unless all Bids are rejected, and except as otherwise provided by law, award will be made, through the issuance of a purchase order or copy of the fully-executed and approved contract, to the lowest responsible and responsive Bidder.  The Department of General Services shall issue the purchase order or copy of the contract through the Electronic Transaction System.  The purchase order or contract shall be signed electronically by the Department of General Services.  The bidders and the Department of General Services agree that the bid of the successful bidder and the purchase order or the fully-executed and approved contract shall constitute a legally, binding contract between the parties.  Unless otherwise specified, the Department of General Services reserves the right to award by item or on a total Bid basis, whichever is deemed more advantageous to the Commonwealth.  In cases of discrepancies in prices, the unit price will be binding unless the unit price is obviously in error and the extended price is obviously correct, in which case the erroneous unit price will be corrected.

11.
TIE BIDS:  All tie Bids will be broken by the Department of General Services.

12.
PROMPT PAYMENT DISCOUNTS:  Prompt payment discounts will not be considered in making an award.  If prompt payment discounts are offered by any Bidder, however, the Department of General Services will take advantage of such offer.

13.
BID PROTEST PROCEDURE:
a.
Who May File The Protest.  Any actual or prospective Bidder who is aggrieved in connection with the solicitation or award of the contract may file a protest.

b.
Time and Place For Filing.
1)
A protest on improprieties in solicitations must be filed by prospective Bidders before Bid opening time.  Actual Bidders may file a protest within seven (7) days after the protesting Bidder knows or should have known of the facts giving rise to the protest.  Date of filing is the date of receipt of protest.

2)
The Department of General Services for good cause may consider any untimely protest.

3)
A protest must be in writing and filed with the Deputy Secretary for Procurement, Department of General Services.

c.
Notice of Protest.  The Department of General Services shall notify the successful Bidder, by registered mail, of the protest if award has been made.  If the protest is received before award and substantial issues are raised by the protest, all Bidders who appear to have a substantial and reasonable prospect of winning the award shall be notified by registered mail, and may file their agreement/disagreement with the Department of General Services within three (3) days after receipt of notice of protest.

d.
Stay of Procurement.  The Department of General Services will immediately decide upon receipt of the protest whether or not the award of a contract shall be delayed, or if the protest is timely received after the award, whether the performance of the contract should be suspended.  The Department of General Services shall not proceed further with the solicitation or with the award of the contract and shall suspend performance under the contract, if awarded, unless:  the Department of General Services makes a written determination that the protest is clearly without merit or that award of the contract without delay is necessary to protect the substantial interests of the Commonwealth.

e.
Procedures.  The Department of General Services may decide the merits of a protest on the written, submitted documentation.  However, if the Department of General Services deems the protest to be complex, an informal conference may be held before reaching a decision.

f.
Decision.  The Department of General Services shall promptly, but in no event later than 120 days from the filing of the protest, issue a written decision.  The decision shall:

1)
State the reasons for the action taken.

2)
Inform the Protesting Bidder of its right to file an action in Commonwealth Court within fourteen (14) days of the receipt of the decision.

A copy of the decision shall be delivered by registered mail to the protesting Bidder and any other person determined by the Department of General Services to be affected by the decision.
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